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A Jurisprudential Analysis of the Commission of Prohibited Acts
by a Non-Distressed Person in the Treatment of a Patient: In
Light of the Rule of Necessity

Seyyed Hedayatollah Mirsalari’

Abstract

The “Rule of Necessity” (Qa ‘idat al-Idtirar) is one of the important jurisprudential
maxims that, as a secondary legal principle, may result in the removal or
modification of an original ruling under particular circumstances. According to the
widely accepted understanding of this rule, when a state of necessity arises, the
commission of prohibited acts or the omission of obligatory acts becomes
permissible for the person facing the necessity. However, the question of whether
this rule extends to prohibited acts committed by a “non-distressed person” when
alleviating the necessity of a distressed person depends upon the commission of a
prohibited act by the former remains an issue requiring examination in Imami
jurisprudence. Employing an analytical-argumentative method and drawing upon
Qur’anic verses, narrations, jurisprudential maxims, and the opinions of jurists, this
study examines the question of how the necessity experienced by “Person A” may
result in the permissibility of a prohibited act committed by “Person B” in order to
alleviate Person A’s state of necessity. The findings indicate that the “Rule of
Necessity” does not, in itself, extend to a prohibited act committed by a non-
distressed person. Nevertheless, in certain cases, the permissibility of the non-
distressed person’s act may be established through contextual understanding based
on customary interpretation, the emergence of new legal titles, specific textual
evidence, and the conflict between competing legal interests (tazahum al-malakat).

Keywords: Rule of Necessity (Qa ‘idat al-Idtirar), necessity in medical treatment,
distressed person, non-distressed person, prohibited acts in medical treatment,
conflict of legal interests (tazahum).

1. Professor of Advanced-Level Studies at the Qom Hawza lImiyya; Researcher in Medical
Jurisprudence; sayedhedayatm@gmail.com
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