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The Application of Prospective Hardship (Haraj Istigbali) in
Abortion Based on Prenatal Screening Diagnosis

Mohammad Ali Ghasemi®

Abstract

Undoubtedly, the primary rule in Islamic law is the prohibition of abortion;
however, under certain exceptional circumstances, juristic reasoning allows for its
permissibility. One of the legal maxims invoked in such discussions is the principle
of negation of hardship (qa‘idat nafi al-haraj). With the remarkable advances in
modern medical science, congenital disorders in fetuses can now be detected with a
high degree of reliability through prenatal screening tests, enabling the prediction of
possible diseases and abnormalities.

The central question of this study is whether, based on such diagnostic certainty
and considering the severe difficulties parents may face in raising children with serious
congenital disabilities, it is permissible-by invoking prospective hardship- to terminate
the pregnancy before the ensoulment (nafkh al-rGih) occurs.Assuming that these
screening tests yield scientific certainty and that the evidences related to 1a haraj
(negation of hardship) have absolute applicability, this paper employs a descriptive -
analytical method and a library-based approach to examine the issue. The findings
indicate that when prenatal screening provides reliable knowledge or confidence
regarding future unbearable hardship for the parents, the evidences of nafi al-haraj lift
the prohibition of abortion and allow termination before ensoulment. Nevertheless, not
every case of Down syndrome necessarily results in a “hardship-based” life for the
parents; thus, each case must be evaluated individually according to its specific
conditions and factors.

Keywords: Prospective Hardship (Haraj Istigbali), Abortion, Fetal Screening,
Therapeutic Abortion, Down Syndrome.

1. PhD student, Quran and Politics, Al-Mustafa Al-Alamiyah University, Director of the Medical
Jurisprudence Department, Imams’ Jurisprudence Center, Qom. ghasemimohammad110@gmail.com
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