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Determining the Starting Point of Retributive Liability (Qisas) in
Cases of Intentional Abortion

Seyyed Mohammad Najafi Yazdi®
Mehdi Zarei ?

Abstract

With the growing prevalence of intentional abortion and the recognized deterrent
effect of gisas (retributive punishment) in cases of homicide, the question arises
whether gisas can also be applied to the perpetrator of an intentional abortion, similar
to the killing of a born human being. If so, when does the entitlement to such
punishment begin? This study argues that, based on the conventional understanding of
“taking a human life” (qatl al-nafs) applying to the intentional abortion of a living
fetus, and considering that the full payment of blood money (diyah kamilah) for a
living fetus entails the recognition of gisas, one can affirm the legitimacy of gisas for
intentional abortion of a living fetus. The point of reference for determining the fetus’s
“living” status, and thus the onset of retributive liability, is the time when life in the
fetus becomes known-typically marked by the perception of voluntary fetal
movement. Drawing on experiential evidence, this paper concludes that the well-
known four-month criterion in narrations and juristic opinions-used to signify the
infusion of the soul-is a dominant but not exclusive indicator, akin to the chronological
benchmark of puberty versus its physical signs. Hence, if life is verified in the fetus
prior to four months, gisas remains applicable to the intentional abortion thereof.

Keywords: Commencement of Retributive Liability, Intentional Abortion,
Homicide, Full Blood Money (Diyah Kamilah), Four-Month Gestational Period,
Voluntary Fetal Movement.
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